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ground on which mili-

tary product liability
actions are fought in its seminal
decision in Boyle v. United Technol-
ogies Corp." In Bovle, the Supreme
Courr established the “government
contractor defense,” a powerful
weapon for military equipment
manufacturers to use in the defense
of product liability claims. The
Bovle defense, which can be used
in summary judgment and post-
trial contexts, also has been used
to immunize manufacturers of non-
military products supplied to the
U.S. government. In this article,
we discuss the development of the
government contractor defense, the
Boyle progeny, and various efforts
to expand or restrict Boyle's reach.

' ‘ wao decades ago, the
U.S. Supreme Court
redefined the battle-

The Basis for Boyle
Bovle arose out of a U.S. Marine
Corps helicopter accident off the
coast of Virginia on April 27, 1983.
Lt. David A. Boyle was the First
Officer on a Sikorsky CH-53D “Sea
Srallion™ helicopter engaged in a
training mission while stationed
aboard the USS Nassau. Also
aboard was Capt. Bert Tussing, the
pilot-in-command, and two nonfly-
ing crew members. As the Sea Stal-
lion made its approach to land on
the USS Shreveport, the approach
was suddenly aborted, and the
helicopter autorotated and settled
into the ocean on its right side.
Although the other three crew
members evacuated the helicopter,
Boyle did not and drowned.

Boyle's father commenced an
action against the Sikorsky division
of United Technologies Corpora-
tion, the manufacturer of the Sea
Stallion. One of the plaintift's
theories of liability, which became
the primary issue on appeal, was the
plaintiff's design defect allegation
directed to the emergency window
exit in the cockpit. The cockpit
emergency exit for this helicopter
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is an escape hatch comprised of the
window and its frame, which falls
outward, away from the helicopter,
when activated by a crew member.
It was undisputed at trial that Boyle
had survived the impact with the
water but drowned before he could
exit the helicopter. His body was
found in the cargo area, unbuckled
from his seat. The plaintiff theorized
that Boyle had been unable to open
his emergency window exit and

was attempting to escape from the
helicopter through the rear cargo
area. The plaintiff’s theory was that
Sikorsky had defectively designed
the emergency window exit because
it opened outward instead of inward
and therefore had prevented Boyle's
egress from the helicopter because
of the water pressure exerted on

the window.

The jury rendered a verdict
for the plaintiff of $725,000.
Although the trial court denied
Sikorsky's motion for a judgment
notwithstanding the verdict, the
Fourth Circuit tuled that Sikorsky
had satished the elements of the
“military contractor defense,” pre-
viously enunciated in Tozer v. LTV
Corp.’ The government contractor
defense, also known as the military
contractor defense, was recognized
in several jurisdictions but had
been applied inconsistently.! The
Supreme Court granted Boyle’s
petition for writ of certiorari to
resolve this dispute.’

The Boyle decision. By a 54
margin, the Supreme Court affirmed
the Fourth Circuit’s decision, hold-
ing that the government contractor
defense existed under federal com-
mon law and barred the plaintiff’s
state law design defect claim as a
matter of law.* Writing for the major-
ity, Justice Antonin Scalia recog-
nized that the police powers of the
state should not be superseded absent
“the clear and manifest purpose of
Congress.” The federal preemption
of these powers is thus limited to
issues involving “uniquely federal
interests,” in which the courts may

establish federal common law, or
where federal preemption is based on
constitutional or statutory grounds.
Scalia concluded that the U.S. gov-
ernment’s procurement of equipment
involves a uniquely federal inter-

est and that the imposition of tort
liability on military contractors that
provide such equipment would have
a direct effect on the terms of such
government contracts or result in the
contractors' refusal to manufacture
these products for the govemment.’
Scalia reasoned tha if contractors
can be held liable for design defects,
they would pass on to the govern-
ment the expense of this liability
and impose a substantial cost on

the government.® Further, “second
guessing” the military’s equipment
decisions “through state tort suits
against contractors would produce
the same effect sought to be avoided
by the [Federal Tort Claims Act]
exemption.” The discretionary func-
tion exception of the Federal Tort
Claims Act immunizes the United
States from liability for its agents’
performance of duties involving dis-
cretionary decisions.”

Scalia also noted that state law
should not be preempted in this
manner unless thete is a “signifi-
cant conflict” between the duty
imposed by the federal contract
at issue and the duty imposed by
state law." This significant conflict
requirement is met when the three
Boyle elements, described below,
have been satished."

The Boyle test. Scalia adopred
the three elements of the govern-
ment contractor defense used by
the Fourth and Ninth Circuits:”

Liability for design defects in
milirary equipment cannot be
imposed, pursuant to state law,
when (1) the United States
approved reasonably precise
specifications; (2) the equip-
ment conformed to those
specifications; and (3} the sup-
plier wamed the United States
about the dangers in the use of
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the equipment that were known
to the supplier but not the
United States.*

Scalia described the rationale
for adopting the three elements as
follows:

The first [two elements) assure
that the suit is within the
arca—where the policy of

the “discretionary function”
would be frustrated—i.e., they
assure that the design feature
in question was considered by
a Government officer, and not
merely by the contractor itself.
The third condition is neces-
saty because, in its absence,
the displacement of state court
law would create some incen-
tive for the manufacturer to
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withhold knowledge of risks,
since conveying that knowledge
might disrupt the contract but
withholding it would produce
no liability. We adopt[ed] this
provision lest our effort to pro-
tect discretionary functions per-
versely impede them by cutting
off information highly relevant
to the discretionary decision.'

Based on the raticnale for creat-
ing the Boyle defense, the govern-
ment contractor defense should
theoretically be applied when
the discretionary function excep-
tion to the Federal Tort Claims
Act would prevent governmental
liability. Thus, in a case applying
Boyle, the overriding inquiry is
whether the government has exer-
cised discretion with respect to the
design of the product at issue. If
the contractor convinces the court
that government discretion was
exercised—by satisfying the three
elements of Scalia’s Boyle test—the
contractor is vested with immunity
from state tort law causes of action.

The Supreme Court vacated and
remanded Boyle back to the Fourth
Circuit to allow the court to clarify
its indings in light of the Boyle
decision. On remand, the Fourth
Circuit held that Sikorsky had
established the government con-
tractor defense as a matter of law
and was immune from liability."

Applying the Boyle Test
The first element. Of the three
Boyle elements, the one on which
many cases turn is the first, which
requires proof that the govern-
ment approved “reasonably precise
specifications” for the product at
issue. Post-Boyle case law has estab-
lished that government approval
requires proof of “continuous back
and forth” collaboration between
the contractor and the government
with respect to the design of the
product supplied to the govern-
ment.'” In contrast, the first ele-
ment has not been satisfied if the

factual record reveals that the gov-
emnment merely “rubber stamped”
the contractor’s design, without

a meaningful evaluation of the
design by the government.”® It is
not necessary that government offi-
cials actually design the product or
product feature at issue, although
the contractor must show that the
government evaluated the design
of the product and held the ulti-
mate approval authority, such that
the requisite government discretion
is established.

Satisfying the first element of
Boyle is a fact-specific inquiry into
the nature of the product’s original
design and development phase, with
a focus on the nature and extent of
the interplay between the contractor
and responsible government offi-
cials.” For sophisticated aircraft and
weapons systems, the entire product
development process—from the
original contract award, through the
design and testing, up to the delivery
of the first production equipment—
typically rakes five years or more.
The mere fact that the development
process is lengthy and detailed will
not satisfy the first element of the
government contractor defense.
Rather, the extent to which the
contractor can establish hands-on
involvement by government officials
during the design and testing phase
will usually determine whether the
defense will be successful. Where the
government’s participation in the
overall design process is deliberate,
continuous, and meaningful, courts
usually conclude that the contrac-
tor has demonstrated an adequate
exercise of government discretion.
Several post-Boyle decisions illustrate
how courts evaluate the level of col-
laboration between the government
and the military contractor.

In Kerstetter v. Pacific Scientific
Co.,” a naval pilot died after being
inadvertently ejected from a T-34C
aircraft because the pilot restraint
system released without command.
The Fifth Circuit agreed with the
district court’s findings that the
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government approved reasonably
precise specifications for the design
of the subject system. The govemn-
ment continuously interacted with
the contractor over eight years,
and the government addressed the
design issues specific to this case
during the design process. The
Fifth Circuit found that the Navy
approved reasonably precise speci-
fications and affirmed the district
court’s grant of summary judgment.”

In Kleeman v. McDonnell Doug-
las Corp.,” the key issue was the
degree of the Navy's involvement
in the development and approval
of the landing gear design for the
F-18 fighter aircraft.’* According
to the court, the significant fac-
tors relating to the collaboration
between the contractor and the
Navy were (1) regular discussions
between Navy officials and the
contractor’s employees as to the
design, testing, and production of
the aircraft; (2) the Navy's large
staff presence at the contractor’s
facility; (3) the Navy's reten-
tion and exercise of the power to
approve and reject design modi-
fications; (4) the contractor’s use
of the Navy specifications for the
landing gear design; and (5) the
Navy's testing of the prototype.
The court concluded that the con-
tractor's detailed evidence of gov-
ernment participation throughout
the design of the aircraft provided
compelling proof to satisfy the first
element of Boyle.™

In the Fourth Circuit’s initial
Boxle opinion, the court held
that Sikorsky had established
government approval of reason-
ably precise specifications for the
Sea Stallion by providing detailed
evidence about the back-and-forth
collaboration between Sikorsky
and Navy officials responsible
for the helicopter project. This
included the Navy’s interaction
with Sikorsky engineers to pre-
pare detailed specifications for the
helicopter, the Navy's review of
extensive and substantive technical
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data about the helicopter, and the
Navy's review and approval of a
full mock-up of the helicopter.”

In Stout v. Borg-Wamer Corp.,*
the Fifth Circuit held that the gov-
ernment contractor defense is avail-
able where “review [of the project]
involved, mter alia, {the contractor’s]
submission of detailed drawings at
various progressive stages of the
design, critical design reviews where
[government] engineers critiqued [the
contractor’s] work, and, finally, the
production of prototype models tested
and evaluated for months by the {gov-
ernment] for its actual performance.™

If the contractor
convinces the court that
government discretion
was exercised hy
satisfying the three
elements of Scalia’s
Boyle test, it is immune
from state tort law
causes of action,

Recently, in Agent Orange
Products Liability Litigation,” the
Second Circuit addressed the issue
of adequate governmental discre-
tion.” This case is a continuum
of the numerous cases brought by
Vietnam War veterans alleging
that their exposure to the chemi-
cal defoliant Agent Orange caused
a myriad of diseases. The Second
Circuirt found that the govern-
ment exercises adequate discretion
over contract specifications when
it remains the “agent of the deci-
sion.” The government remains

the agent of the decision through
“independent and meaningful”
review of the specifications. The
court stated that the government
only needs to approve the specifi-
cations, not create them, and that
it may rely on the manufacturer’s
expertise to make a fully informed
decision when approving the
specifications. After reviewing

the evidence, the court decided
the government had approved the
specifications and was “plainly the
‘agent of the decision’ with respect
to Agent Orange's contractually
specified composition.”” The key
evidence contained instructions
from government officials to the
chemical manufacturers insist-
ing on high purity levels thart the
Army toxicology labs had exam-
ined and approved.”

In contrast to the above cases
is the Fifth Circuit’s decision in
Trevino v. General Dynamics.”
Trevine arose out of the accidental
deaths of five U.S. Navy scuba div-
ers in a submarine diving chamber
manufactured by the defendant
contractor. After examining the
design process for the diving
hanger, the court concluded that
the evidence did not establish that
the government did anything other
than passively accept the contrac-
tor’s independently developed
design choices and, accordingly,
had not exercised sufficient discre-
tion over the design features in
question.” In an often-cited pas-
sage, the court held that approval
under the Boyle defense requires
more than a mere “rubber stamp”
by government officials. A “rub-
ber stamp [by the government] is
not a discretionary function [and]
therefore, a rubber stamp is not
‘approval’ under Boyle.”* Whether
or not the government’s approval
of a product design was sufficiently
meaningful is one of the funda-
mental government contractor
defense issues.

Another approach that plain-
tiffs have raken to restrict the
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application of the government
contractor defense is to argue that
proof of the overall back-and-forth
between the contractor and the
government cannot establish the
first element of Boyle. Rather, they
argue that Boyle requires the con-
tractor to establish explicit govern-
ment approval of the specific design
feature in question. This approach
has met with some success.”

In Snell v. Bell Helicopter Textron,
Inc.,* the Ninth Circuit reversed
the district court’s ruling that the
contractor had established the gov-
ernment contractor defense with
respect to the design of the Army
UH-1IN “Huey” helicopter.” The
plaintiff alleged that two compo-
nents of the helicopter's transmis-
sion were defectively designed
and had caused the accident. The
court found that where the Army’s
detailed specifications for the heli-
copter left the placement of these
components up to the contractor,
the government contractor defense
did not apply.* The court in Snell
held chat the contractor must show
that the government had affirma-
tively exercised discretion with
respect to the specific components
at issue in order to satisfy Boyle.

The Eleventh Circuit reached
a similar conclusion in Gray v.
Lockheed Aeronautical Systems
Co.” In Gray, which arose out of
an accident involving a Navy S-3
Viking antisubmarine aircraft, the
plaintiffs alleged thar a defectively
designed aileron servo caused the
accident in which the plaintiffs’
decedents were killed. Lockheed
contended that the government
contractor defense applied because
the Navy had promulgated the
specifications pertaining to the
servo design. The Elevench Cir-
cuit agreed with the district court
that Lockheed had not established
government approval of reason-
ably precise specifications because
the specifications governing the
servo design consisted only of a
general narrative description. “We

conclude that although the narra-
tive may embody some aspects of
the serva's specifications, it does
not comprise the precise design
specifications thar the Boyle test
requires.™ The so-called specific-
ity argument made successfully by
the plaintiffs in Snell and Gray is
most likely to prevail where the
specifications are ambiguous ot
silent as to the particular charac-
teristics of a component alleged to
be defective.”

The majority of courts
faced with the issue have
held that if the contractor
establishes the three
elements of Boyle, the
defense applies equally
to nonmilitary products.

The second element. The
second Boyle element is satished
when the contractor establishes
that the product conforms to the
government's specifications. Courts
usually evaluate the nature of the
collaboration between the contrac-
tor and the government during
the product development phase
to determine whether the product
conformed to the government’s
specifications. If the court is satis-
fied by the proof offered by the
contractor with respect to the first
element of Boyle, it typically con-
cludes that the product conformed
to the government's specifications.

Courts generally have been
hesitant to second-guess the
government's acceptance of a
product as conforming to the con-
tractual specifications and design

requirements where the contractor
presents evidence of continuous
back-and-forth involvement in the
product development and design
approval process.” In Ramey v.
Martin-Baker Aircraft Co.,* the
court held that “[n]othing in the
record suggests to us that the Navy
found the [product] not to con-
form to specifications. It is not our
province, of course, to make such a
finding on the Navy's behalf. We,
accordingly, conclude that no issue
exists as 1o the product’s confor-
mity to Navy specifications.™ In
Kleeman, the Fourth Circuit stated
that “[w]here the military procure-
ment process involves this kind

of continuous exchange between
the contractor and the govern-
ment, the process itself becomes
persuasive evidence of product
conformity to precise specifi-
cations.”™* According to Eastern
District of New York Judge Jack B.
Weinstein, “[i)f the government

is aware that the product being
procuted has inherent dangers, the
manufacturer is not liable if it fol-
lows specifications.™® As the court
in Trevino noted, evidence of a
continuous exchange of informa-
tion between the contractor and
the government tends to show that
the government retained discre-
tion and the contractor had lictle
freedom to deviate from specifica-
tions." As a practical marter, if the
court concludes that the contractor
has satisfied the first element, the
government’s original acceptance
and continued use of the product
is usually sufficient 1o establish the
second element of Boyle.

The third element. The third
Boyle element requires proof that
the contracror warned the govern-
ment about possible dangers in
the use of the product known to
the contractor but not to the gov-
ernment.” The contractor satisfies
this element by proving (1) that
it lacks knowledge of any alleged
danger relating to the product,” or
(2) that the government already
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knew of the alleged danger or
hazard.® Courts have rejected the
argument that the contractor has
an obligation to warn the govern-
ment about hazards of which it
“should have been” aware.”

The court in Kleeman noted
that “[glovernment involvement
in the [procurement and develop-
ment] process also makes it more
likely, [but] not certain, that a
sharing of information will occur
with respect to potential dangers
in the use of the equipment.”™ In
a typical military procurement, the
contractor is contractually bound
to report accidents, incidents
and potentially unsafe conditions
involving the product, making it
likely that the government will
be awate of potential dangers and
hazards in the use of the product by
the government. As noted by the
Ninth Circuit, “the Navy . . . was
aware of . . . injuries incurred while
using the system.” Yet, “filt ‘real-
ized the danger[.]' . .. Thus, there
was no reason for fthe contrac-
tor] to believe that the Navy was
unaware of problems . . . and [the
contractor] had no duty ro wam
the Navy ... ."™

The contractor also may satisfy
this element by showing that it
proposed remedies to perceived
defects that the government reject-
ed.* As a general matter, contrac-
tors have not had a difficult time
in design defect cases establishing
that they met the requirements of
the third element of Boyle because
the substantial quantity of informa-
tion cypically provided by the con-
tractor to the government puts the
government on equal footing with
the contractor.

Extending the
Boyle Parameters

Application to nonmilitary prod-
ucts. The Boyle decision did not
explicitly address the question of
whether the government contrac-
tor defense applied outside the
context of military equipment. As

a result, this issue has been vigor-
ously contested. The majority of
courts faced with this issue have
held that if the contractor can
establish the three elements of
Boyle, the defense applies equally
to nonmilitary products. In Car-
ley v. Wheeled Coach,* the Third
Circuit held that the government
contractor defense applied to non-
military products such as an ambu-
lance produced in accordance with
government specifications.” The
court in Carley supplied the follow-
ing reasons:

1. Boyle recognized the unique
federal interest in all gov-
ernment contracts, not
merely military contracts;

2. The underlying rationale of
Boyle, to prevent contrac-
tors from passing on their
costs to the government,
applies equally in the non-
military context; and

3. Boyle rejected the Feres-
Stencel military doctrine
{in favor of the broader
“discretionary exception”
to the Federal Tort Claims
Act) as the foundation of
the defense.™

The majority of circuits have
followed this trend to apply the
defense to nonmilitary products.”

The Ninth Circuit holds a
strongly different view of the
government contractor defense
and has limited the application of
Boyle to military products. In In 7e
Hawaii Federal Asbestos Cases,” the
court held that the defense was not
available to the manufacturer of
asbestos insulation that was sold to
the Navy and commercial buyers.®
The court did not consider the
insulation to be “military equip-
ment” because it was “not manu-
factured with the special needs of
the military in mind{,]” and the
Navy was “a relatively insignificant
purchaser of products that were
primarily designed for applications
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by private industry.” The court’s
definition of military equipment
has been rejected by other courts
in the asbestos context.”” However,
the Ninth Circuit has continued to
follow its narrow application of the
military contractor defense.*

The government contractor
defense also has been held to apply
to products originally manufactured
in accordance with government
specifications for military use but
that were later sold to the pri-
vate sector.” In Glassco v. Miller
Equipment Co.,* a tree trimmer
sustained injuries from a fall after
the leather safety belt that he was
wearing broke. The belt had been
originally manufactured for the
U.S. Army during the Korean War
and was later sold to the privare
sector. The plaintiff asserted a
design defect theory against the
belt manufacturer, claiming that
the belt was too thin and should
not have been made of leather.
The Eleventh Circuit applied Boyle
and concluded that the govern-
ment contractor defense precluded
the design defect claim because the
original manufacture of the belt for
the Army involved a uniquely fed-
eral interest.¥” Similarly, Skyline Air
Service v. G.L. Capps Co.* arose
out of an accident involving a sur-
plus military helicopter that was
originally designed in accordance
with government specifications
and delivered to the government
in 1963.% The helicopter was later
sold to che plaintiff and vsed in
commercial logging operations.
The Fifth Circuit concluded that
the government contractor defense
applied to surplus military equip-
ment and concluded that the con-
tractor had established the three
elements of Boyle.”™

Application to failure-to-warn
claims. An area of considerable
controversy is the application of the
government contractor defense to
failure-to-wam allegations. Although
Boyle did not involve an alleged
failure to warmn, the courts have
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held thar the government contrac-
tor defense applies to these causes
of action. Initially, some courts
questioned whether Boyle applied to
failure-to-warn claims.” Subsequent
decisions have reversed this trend,
and the government contractor
defense is now uniformly applied to
failure-ro-warn claims,” although
divergent tests have evolved.

One line of cases that has
developed simply requires the
contractor to establish the three
elements of Boyle with respect to
the failure-to-warn claim. In Tate
v. Boeing Helicopters,” the Sixth
Circuit stated thar the contractor
must show that

1. the United States exercised
discretion and approved
the warnings, if any;

2. the contractor provided
warnings that conformed to
the approved warnings; and

3. the contractor warned the
United States of the dan-
gers in the equipment’s use
about which the contrac-
tor knew, but the United
States did not.™

Tate is consistent with ather
government contractor defense
decisions in which the courts have
relied on Scalia's “government’s
discretion” rationale as a basis to
apply the three Boyle elements to
failure-to-warn allegations.”

The Seventh Circuit in Oliver
v. Oshkosh Trucking Corp.”™ rejected
the test adopted in the Second and
Ninth Circuits and approved the
standard articulated by the Sixth
Circuit in Tate:

In Boyle, the Supreme Court
established the requirement
that the “government approve
reasonably precise specifica-
tions” as the test of whether

a particular case implicates a
discretionary function of the
government. We believe that
the same touchstone ought to

govern in the context of failure-
to-wam claims. As the Sixth
Circuit [in Tate] put it, “[wlhen
the government exercises its
discretion and approves designs
prepared by private contractors,
it has an interest in insulating
its contractors from liabilicy for
such design defects. Similarly,
when the government approves
warnings intended for users, it
has an interest in insulating its
contractors from state failure to
warn tort liability.””

Along similar lines, the Fifth
Circuit in Bailey v. McDonnell
Douglas Corp.™ held that the label
attached to the plaintiffs' claims
is immaterial for government con-
tractor defense purposes:

[W]hether the defense will
apply cannot be determined by
the label attached to the claim.
Strict adherence to the three
Boyle conditions specifically tai-
lored for the purpose will ensure
the defense is limited to appro-
priate ¢laims. In evaluating an
assertion of the defense, there-
fore, the state law label on the
claim(s) sought to be dismissed
is irrelevant.™

A different standard for apply-
ing the government contractor
defense in the failure-to-warn
context has developed in the Sec-
ond, Ninth, and Eleventh Circuirs,
primarily in the context of suits
against contractors that supplied
asbestos to the government.¥
The standard developed in these
cases is considerably more strin-
gent than in the Tate/Oliver line
of cases. These decisions require
the contractor to prove that the
government either “dictated”
the content of the warnings or
expressly restricted the contractor’s
ability to comply with its state law
duty to warn. In In re Joint Eastern
& Southern District of New York
Asbestos Litigation (Grispo),™ a case
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frequently cited for this approach,
the Second Circuit stated:

[The contractor] must show that
the applicable federal contract
includes waming requirements
that significantly conflict with
those that might be imposed

by state law. Moreover, it seems
clear to us that Boyle's require-
ment of government approval of
“reasonably precise specifications”
mandates that the federal duties
be impased upon the contractor.
The contractor must show that
whatever wamings [a company
places upon] a product resulted
from a determination of a govern-
ment official . . . and thus, that
the government itself “dictated”
the content of the wamnings
meant to accompany the product.
Put differently, under Boyle, for
the military contractor defense

to apply, the government officials
ultimately must remain the agents
of decision.®

The Second Circuit further
refined the test requirements in
Densberger v. United Technologies
Corp.® The court in Densberger
held that the displacement of
state law must be preceded by
a showing that the contents of
the warnings—or absence of
warnings—were dictated by the
government. The test set out in
Densberger requires

1. government control over
the nature of [the] product
warnings;

2. compliance with the [glovem-
ment’s directions; and

3. communication to the
[glovernment of all product
dangers known to [the con-
tractor] but not to the
[glovernment.®

A majority of the circuits
appear to follow the Tate line of
cases, although the split in the
circuits on this issue ultimately
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may have to be resolved by the alleged design defect, thus pre- the materials to be used for the

Supreme Court.” cluding characterization of the cable. Based on the reorder,

Effect of government’s contin- cable as a stock itemn that hap- the contractor can claim: “The
ued use on application of Boyle. pens to have a design defect, we government made me do it.”
Another interesting Boyle issue is also cannor second-guess the The imposition of Liability under
the effect of the government’s con- contractor’s decision regarding stare law would constitute a

tinued use of the product after it is
made aware of an alleged hazard or
defect in the product. This issue is :
particularly important with respect Insurance that makes a difference!
to government contractor defense
cases relating to milirary aircraft,

given that the government typi- Gardeners need the right tools to make a difference. Like the
cally uses the aircraft for decades. gardener, Tort Trial and Insurance
A decision that squarely addressed  practice (TIPS) Members need the
}hls subject is Leu_fis v. Babcock right insurance “tools” to make a
ndus., Inc.* Lewis arose out of an ; . . )

F-111 hard landing incident, alleg- qlffere'nce in helping to protect their
edly caused by a malfunction of a financial assets. Insurance plans for _
repositioning cable that connected TIPS Members, sponsored by the §
the pilot’s command module to the American Bar Endowment (ABE),
parachute. The contractor provided are designed by lawyers for |awyers
evidence that the military became ABE has AFFORDABLE plans from

aware of the potential cable hazard TRUSTED insurers to provide you QUALITY insurance.
after the original delivery of F-111

aireraft but prior to the reordering

of additional aircraft (and prior to Call or visit the Web today to learn more about these
the accident). plans:
The plaintiff commenced an v Group 10 and 20-Year Level Term Plus Life'
action against the aircraft manufac- / Disability Income & Retirement Contribution Disability*
turer, alleging a design defect based / Excess Major Medical Pian®
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significant conflict with the
government’s decision to order
replacement cables.”

Lewts is consistent with two ear-
lier government contractor defense
cases, Dowd v. Textron, Inc. and
Ramey v. Martin-Baker Aircraft Co.,
which held that the government’s
continued use of a product estab-
lishes government approval when
that continued use occurs after the
government is aware of an alleged
defect in the product.®

Recent cases attempt to
expand the defense to
preclude liability resulting
from disaster response,
nuclear substance
exposure, and services
provided to the military.

The Future of Boyle

The future of Boyle will likely
involve attemprs to expand the
applicability of the defense out-
side the realm of products liability.
Recent cases attempt to expand the
defense to preclude liability resulting
from disaster response, from nuclear
substance exposure, and from ser-
vices provided to the military.

For example, the Second
Circuit recently extended Boyle
to disaster response in In re
World Trade Center Disaster Site
Litigation.” Although the court
ultimately concluded that the
defendants had not satisfied alt of
the Boyle elements, the case pro-
vided the groundwork for private
contractors to apply Boyle in a con-
text outside of the typical products

liabilicy application. After the Sep-
tember 11, 2001, terrorist attacks,
many of the police, firefighters,
and construction workers who par-
ticipated in the cleanup efforts of
the collapsed World Trade Center
buildings alleged that they suffered
respiratory illnesses as a result of
exposure to toxic fumes, gases, and
hazardous debris at the disaster
site. Claims were filed against the
City of New York and against the
private companies that the city
hired to assist with the cleanup.
The plaintiffs alleged that the city
“took control of the site, engaged
contractors, and supervised the
clean-up operations, but failed to
provide adequately for the safety
of workers engaged in the clean-up
operations.”™ The defendants
sought derivative immunity under
the Stafford Act.” Applying Boyle,
the Second Circuit found that the
government contractor defense
could “extend to the disaster relief
context due to the unique federal
interest in coordinating federal
disaster assistance and streamlin-
ing the management of large-scale
disaster recovery projects.” The
court suggested that the three Boyle
elements could be applied in the
disaster relief context under the
Stafford Act where

1. the agency, in its discre-
tion, approved reason-
ably precise specifications
regarding the management
of a recovery site;

2. the agency supervised
and controlled an entity
charged with implementing
those specifications; and

3. the entity warned the
agency about any dangers
known to it but not to the
agency.”

However, the Second Circuit
agreed with the district court’s
findings that the lead federal agen-
cies’ relationship with the city and
the private contractors was one of

“cooperation and collaboration”
rather than one of supervision and
control, and affirmed the denial of
the defendants’ motion for sum-
mary judgment.® It is worth not-
ing that although the defense was
unsuccessful based on these specific
facts, the Second Circuit’s holding
provides a framework for govern-
ment contractors to apply Boyle in
future disaster response cases.

The Ninth Circuit in Hanford
Nuclear Reservation Litigation®
acknowledged that the government
contractor defense applies not only
to the design of products by private
entities for the federal government
but also to the processes that pro-
duce the products.” In Hanford, the
plaintiffs alleged that radioactive
emissions from the Hanford Nuclear
Weapons Reservation in Washing-
ton state caused their life-threaten-
ing diseases. The U.S. government
had solicited several private corpo-
rations to operate the reservation to
build atomic bombs for use in World
War 1. The defendant corporations
asserted the government contrac-
tor defense. The Ninth Circuit
recognized that the defense could
apply to private entities that operarte
prodiuction facilities; however, they
rejected the defense on the ground
that a federal statute, the Price-
Anderson Act,” which provides
compensation to victims of nuclear
accidents, predated the common-
law Boyle defense.” The court also
found the Price-Anderson Act and
the government contractor defense
incompatible because the statute
provided indemnity to contractors,
whereas the government contractor
defense provided a defense to liabili-
ty.” Based on Hanford, government
contractors could potencially apply
the government contractor defense
to cases involving liability arising
from the operation of a production
facility, assuming the absence of
conflicting federal statutes.

Recently, government contrac-
tors have attempted to apply the
government contractor defense
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to liability arising from services
provided to the U.S. military. Two
district courts addressing the issue
have held that the government
contractor defense should not pro-
tect contractors from liability for
services provided for the federal
government in combat zones.'™
These courts also found that the
government contractor defense
should not be extended outside
product manufacturing.'™
However, previously in Hud-
gens v. Bell Helicopters/Textron'* in
2003, the Eleventh Circuit applied
the defense to a private company
that provided maintenance ser-
vices to military helicopters at a
U.S. military base.'” The court
acknowledged that the facts in
Bovle involved a procurement
contract, not a services contract.
However, the court found that the
rationale in Bovle did not turn on
classes of contract but on “whether
subjecting a contractor to liability
under state tort law would create a
significant conflict with a unique
federal interest.”™ According to
the court, “[hjolding a contractor
liable under state law for conscien-
tiously maintaining military aircraft
according to specified procedures
would threaten government offi-
cials’ discretion in precisely the
same manner as holding contrac-
tors liable for departing from design
specifications.”™ The Eleventh
Circuit cited no cases that had
previously applied Boyle to service
contracts. This issue is likely to
continue to be tested in district
courts in light of the U.S. military’s
increased use of private contractors
to perform services in the current
wars in Irag and Afghanistan.
Predictably, since the Supreme
Court’s Boyle decision we have
seen an increasing number of gov-
ernment contractor defense deci-
sions, which have both expanded
and contracted the scope of the
defense. As discussed above, the
case law has resulted in conflicting
standards on certain issues, which
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have affected the outcome in sev-
eral cases. Within the next several
years, it is conceivable that the
Supreme Court may accept another
government contractor defense
case to further define the bound-
aries of the defense—or, in the
hopes of some, to eliminate it. If
the Supreme Court reviews a case
involving the government contrac-
tor defense, it will likely resolve
the conflict in the circuits as to the
appropriate standard in a failure-to-
warn case or define the appropriate
limits of the defense outside the
products liabilicy context. In both
instances, the next Supreme Court
decision will almost certainly
involve a reexamination of the
defense itself. @
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